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______________________________________________________________________________


This instruction implements AF Policy Directive 64-1, The Contracting System.  This instruction defines roles and responsibilities and sets up procedures for treating contingent liabilities. 





SUMMARY OF CHANGES


This revision changes Rome Laboratory (RL) to the Rome Research Site (RRS) in addition to other administrative changes.





1.  General.





1.1.  A contingent liability is a contractual obligation which makes the government legally liable for payment of some amount of money contingent on the occurrence of some future event. The occurrence of the event is uncertain and often beyond the control of the government.  Since the legal liability for payment is created at the time of contract award, funds enough to cover the potential liability must be committed at the time of award.





1.2.  It is not possible to define all possible contingent liability situations. Some examples include:  award fees, incentive payments, overruns, relocation or return relocation of contractor personnel, the difference between  a letter contract obligation and the estimated definitive contract value, and the amount needed for closeout of a physically completed contract.  Any contractual provision which requires the government to increase contract funding on the happening of some future event is probably a contingent liability.  Coordinate doubtful cases with the Rome Research Site Staff Judge Advocate.





2.  Responsibilities.





2.1.  The Contracting Officer - identifies the existence and estimated amount of a contingent liability.





2.2.  The Program Manager (PM) - identifies funds and requests commitment in the amount determined by the contracting officer.





2.3.  The Comptroller Division - commits funds when requested by the PM.  It is the only office that may do so for Rome Research Site contracts. Messages from user organizations are not an acceptable substitute for this procedure.





3.  Procedures.





3.1.  When the existence of a contingent liability has been determined, the contracting officer:





3.1.1.  Estimates the amount and probable time the liability will happen.  Asks the contractor, the PM, and other knowledgeable sources for inputs for use in this determination.  The determination is made a part of the contract file documentation.  NOTE:  The contractor’s estimate of the amount of the liability is in the form of a “not-to-exceed,” which is included in the contractual provision covering the contingent liability.





3.1.2.  Makes an independent estimate including consideration of all inputs.  The estimate is conservative based on history, experience, and other factors that may affect the amount anticipated.





3.1.3.  Estimates when the liability will take place.  For example, if the contract covers several years, there is little probability an overrun, return relocation, or exceeding the target cost will occur in the first year.  If the multiyear contract is fully funded (example, using 3080 funds), requests commitment for the contingent liability at the time of contract award.  If the multiyear contract is annually funded (example, using 3400 funds) or incrementally funded (example, using 3600 funds), requests the commitment at the beginning of the fiscal year during which the liability may occur.  If funds are not available, promptly terminates or de-scopes the contract. Must periodically review the probability and take the appropriate action when there are reasonable grounds to conclude it is likely to occur or not to occur.





3.2.  If the contracting officer determines a probability exists the liability will occur, asks the PM to send a letter, through the Comptroller Division, specifying the appropriation and the amount to be committed.





3.3.  The Comptroller Division commits the funds, adds an endorsement stating the action taken, and sends the letter to the contracting officer for file documentation.  Changes commitment only by written authorization from the contracting officer.





3.4.  Any time the contracting officer determines the liability will take place, the PM promptly initiates RRS Form 2916, Program Implementation Request and Authorization, for needed funds.  The form cites the source of the needed funds.





3.5.  The contracting officer periodically reviews all such commitments to determine whether the funds may be released or reduced or if additional funds should be committed.  This is especially important when O&M funds (AF type 3400) are involved.  Early release, if feasible, is essential to avoid loss of the funds.  To help in this review, the Comptroller Division provides a report to the Division of Contracting on or before 30 June, each fiscal year, identifying existing commitments.  The report lists the contract number, the amount committed for each contract, and type of funds (3600, 3400, etc.).  Annual appropriations are highlighted for emphasis.
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